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[6560-01] 

Title  40 — Protection  of  Environment 

CHAPTER  I— ENVIRONMENTAL 
PROTECTION  AGENCY 

SUBCHAPTER  R— TOXIC  SUBSTANCES 
CONTROL 

[FRL  863-2] 

PART  710— INVENTORY  REPORTING 
REGULATIONS 

Supplemental  Clarification  and  Notice 
of  Meetings  - 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Supplemental  clarification 
and  notice  of  meetings. 

SUMMARY:  This  supplement  clarifies 
certain  aspects  of  the  inventory  re¬ 
porting  regulations  promulgated  on 
December  23,  1977  in  the  Federal  Reg¬ 
ister  (42  FR  64572).  Specifically,  this 
supplement  extends  the  reporting 
period  for  voluntary  reporting  of 
trade-  marked  products  on  Form  D 
until  July  15,  1978,  and  allows  persons 
to  make  certain  modifications  to  the 
certification  statement  on  Form  D.  In 
addition,  this  supplement  clarifies  sev¬ 
eral  aspects  of  the  reporting  require¬ 
ments  in  response  to  questions  EPA 
has  received  over  the  past  several 
weeks.  Finally,  this  supplement  an¬ 
nounces  several  meetings  in  U.S.  cities 
during  the  weeks  of  March  6  and 
March  13.  These  meetings  are  open  to 
manufacturers,  importers  and  any 
other  persons  interested  in  these  regu¬ 
lations. 

DATES:  This  supplement  provides 
that  persons  who  voluntarily  report 
trademarked  products  have  until  July 
15,  1978  to  submit  Form  D.  The  dead¬ 
line  for  manufacturers  and  importers 
of  bulk  chemical  substances  to  submit 
Forms  A,  B.  and  C  is  May  1,  1978  for 
the  initial  inventory,  as  promulgated 
in  the  final  regulations. 

For  the  dates  and  locations  of  the 
meetings  see  below. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  John  B.  Ritch,  Jr.,  Director, 
Office  of  Industry  Assistance,  Office 
of  Toxic  Substances  (TS-788),  Envi¬ 
ronmental  Protection  Agency,  401  M 
Street  SW.,  Washington,  D.C.  20460, 
202-755-0535.  To  obtain  reporting 
forms  and  instructions,  call  this  toll- 
free  number  800-424-9065.  In  Wash¬ 
ington,  D.C.,  please  call  554-1404. 

Reporting  by  Processors 

As  discussed  in  Comment  28  (42  FR 
64584),  § 710.3(c)  provides  that  proces¬ 
sors  are  not  subject  to  the  initial  in¬ 
ventory.  Accordingly  persons  who 
solely  process  chemical  substance 


should  not  report  those  substances 
during  the  initial  reporting  period.  For 
example,  if  a  person  buys  a  substance 
for  use  as  a  raw  material  in  the  manu¬ 
facture  of  other  chemical  substances 
or  mixtures,  he  should  not  report  the 
purchased  chemical  substance  during 
the  initial  inventory  reporting  period 
between  January  1,  1978  and  May  1, 
1978.  He  is  considered  a  processor  of 
that  purchased  substance.  Only  manu¬ 
facturers  and  importers  should  report 
during  the  initial  reporting  period. 
EPA  will  not  process  substances  re¬ 
ported  by  processors  for  inclusion  on 
the  initial  inventory.  Processors  may 
report  any  chemical  substances  not  in¬ 
cluded  on  the  initial  inventory  during 
a  seven-month  special  reporting  period 
beginning  with  the  publication  of  the 
initial  inventory.  EPA  will  then  pub¬ 
lish  a  revised  inventory  based  on  these 
reports  from  processors.  (See  pream¬ 
ble  to  the  regulations  42  FR  64573). 

Form  D:  Voluntary  Reporting  of 
Trademarks 

I.  EXTENSION  OF  FORM  D  REPORTING 

PERIOD 

Section  710.6(a)  of  the  regulations 
provides  that  all  reports  for  the  initial 
inventory  must  be  submitted  by  May 

I,  1978.  Several  manufacturers  have 
requested  an  extension  beyond  May  1, 
1978  for  reporting  trademarked  prod¬ 
ucts  on  Form  D.  In  many  cases,  manu¬ 
facturers  will  have  to  exchange  letters 
with  their  suppliers  in  order  to  cerify 
that  all  the  reportable  component 
chemical  substances  have  been  report¬ 
ed  for  the  inventory.  Extending  the  re¬ 
porting  period  for  Form  D  will  enable 
persons  to  concentrate  on  reporting 
for  the  inventory  on  Forms  A,  B,  and 
C  until  May  1,  1978.  After  this  report¬ 
ing  period,  they  could  exchange  letters 
of  certification,  if  necessary,  and 
submit  Form  D  reports. 

Accordingly,  EPA  has  extended  the 
reporting  period  for  Form  D  only  to 
July  15,  1978.  The  list  of  trademarked 
products  reported  on  Form  D  will  be 
published  at  the  same  time  as  the  ini¬ 
tial  inventory  is  published. 

II.  ELIGIBILITY  TO  REPORT  PRODUCTS  ON 

FORM  D 

Many  manufacturers  of  trade- 
marked  products  are  processors  only 
and  do  not  manufacture  the  compo¬ 
nent  chemical  substances.  Because  the 
initial  reporting  period  does  not  apply 
to  processors,  many  are  uncertain 
whether  thay  are  eligible  to  report 
trademarks  on  Form  D  during  the  ini¬ 
tial  reporting  period. 

This  notice  clarifies  that  any  person 
who  applies  a  trademark  to  a  chemical 
product  is  eligible  to  report  on  Form  D 
if  he  can  sign  the  certification  state¬ 
ment  on  the  Form.  Accordingly,  manu¬ 
facturers  of  trademarked  products 
may  report  those  products  on  Form  D 


even  though  they  are  processing,  not 
manufacturing,  some  or  all  of  the  com¬ 
ponent  chemical  substances. 

III.  CERTIFICATION  STATEMENT 

The  certification  statement  on  Form 
D  as  published  provides  as  follows  "I 
hereby  certify  that,  to  the  best  of  my 
knowledge  and  belief,  each  trademark 
listed  below  identifies  a  product  which 
I  manufacture  or  import  and  that  all 
component  chemical  substances  that 
are  permitted  to  be  reported  for  the 
inventory  (40  CFR  Part  710)  have 
been  reported  either  by  me  or  by 
others.”  Many  manufacturers  have 
recommended  that  EPA  amend  the 
certification  statement  so  that  it  reads 
as  follows  “I  hereby  certify  that,  to 
the  best  of  my  knowledge  and  belief, 
each  trademark  listed  below  identifies 
a  product  which  I  manufacture  or 
import  and  that  all  component  chemi¬ 
cal  substances  that  are  permitted  to  be 
reported  for  the  inventory  (40  CFR 
Part  710)  have  been  reported  either  by 
me  or  by  others,  or  will  be  reported  by 
me  as  a  processor  of  the  substances 
during  the  revised  inventory  reporting 
period 

EPA  agrees  with  this  modification. 
Accordingly,  any  person  who  submits 
Form  D  may  modify  this  statement  to 
include  "or  will  be  reported  by  me  as  a 
processor  of  the  substance  during  the 
revised  inventory  reporting  period”. 
Any  person  who  so  Modifies  the  state¬ 
ment  must  of  course  report  any  chemi¬ 
cal  substance  not  included  on  the  ini¬ 
tial  inventory  during  the  revised  in¬ 
ventory  reporting  period.  No  other 
changes  may  be  made  to  this  certifica¬ 
tion  statement  and  no  other  certifica¬ 
tion  statement  (Form  A,  B,  or  C)  may 
be  amended. 

Documents  To  Support  Reporting 

Section  710.1(c)  of  the  inventory  re¬ 
porting  regulations  provides  that  each 
person  who  reports  under  the  regula¬ 
tions  must  maintain  records  that  docu¬ 
ment  reported  information  and,  in  ac¬ 
cordance  with  the  Act  permit  access 
to,  and  the  copying  of  records,  by  a 
duly  authorized  representative  of  the 
EPA  Administrator.  The  substance  of 
this  provision  is  also  included  in  the 
certification  statements.  EPA  has  re¬ 
ceived  several  requests  to  clarify  this 
provision. 

The  main  purpose  of  the  provision  is 
to  enable  EPA  to  bring  enforcement 
actions  against  persons  who  falsify  re¬ 
ports.  For  example,  EPA  would  expect 
a  manufacturer  who  reports  a  chemi¬ 
cal  substance  for  the  inventory  to  be 
able  to  show  that  he  had  manufac¬ 
tured  the  chemical  substance  for  a 
commercial  purpose  since 'January  1, 
1975.  Before  signing  the  certification 
statement,  a  manufacturer  should  be 
able  to  demonstrate  that  each  of  the 
reported  chemical  substances  is  eligi¬ 
ble  for  inclusion  on  the  inventory  in 
accordance  with  the  regulations. 
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IV.  SUBSTANCES  PRODUCED  IN  QUANTITIES 

OF  LESS  THAN  1,000  POUNDS 

For  chemical  substances  manufac¬ 
tured  in  quantities  of  less  than  1,000 
pounds,  the  mere  fact  that  a  manufac¬ 
turer  has  sold  the  chemical  substance 
for  general  commercial  use  is  insuffi¬ 
cient  evidence  that  it  is  used  for  a  pur¬ 
pose  other  than  for  research  and  de¬ 
velopment.  If  a  manufacturer  does  not 
have  independent  knowledge  that  the 
chemical  substance  was  used  for  a 
commercial  purpose  other  than  for  re¬ 
search  and  development,  he  could 
secure  a  letter  from  a  customer  or 
other  person,  for  example.  The  letter 
would  certify  that  the  person  is  using 
the  chemical  substance  for  purposes 
other  than  for  research  and  develop¬ 
ment. 

V.  HOW  LONG  DOCUMENTS  MUST  BE  KEPT 

Several  manufacturers  have  asked 
how  long  they  must  keep  the  docu¬ 
ments  required  under  §710.1(0  as  evi¬ 
dence  of  compliance  with  the  inven¬ 
tory  reporting  requirements.  EPA  is 
considering  amending  the  regulations 
to  provide  that  these  documents 
should  be  kept  for  five  (5)  years  as  of 
January  1,  1978. 

VI.  CONFIDENTIALITY  OF  DOCUMENTS 

Some  manufacturers  have  expressed 
concern  whether  the  documents  that 
EPA  may  inspect  will  be  held  confi¬ 
dential.  EPA  will  treat  as  confidential 
that  information  a  manufacturer 
claims  as  confidential  in  accordance 
with  the  procedures  in  40  CFR  Part  2 
Subpart  B  (41  FR  36902).  Even  if  a 
manufacturer  does  not  claim  the 
broad  production  range  required  for 
Form  A,  B,  or  C  as  confidential,  he 
may  claim  the  specific  production  ob¬ 
tained  during  a  plant  inspection  as 
confidential. 

i 

Contractor  or  Toll  Manufacturers 

VIII.  CONTRACTOR  OR  TOLL 
MANUFACTURER 

Many  firms  manufacture  chemical 
substances  under  contract  for  other 
firms  who  are  responsible  for  the  com¬ 
mercial  distribution  of  the  substance 
and  who  may  purchase  the  raw  mate¬ 
rials.  Irrespective  of  what  company  ac¬ 
tually  provides  the  resources  for  the 
manufacture  of  the  chemical  sub¬ 
stance,  the  corporation  or  company 
which  is  actually  in  charge  at  the 
plant  site  when  the  substance  is  being 
manufactured  is  responsible  for  re¬ 
porting  that  substance.  For  example, 
if  Company  A  contracts  with  Compa¬ 
ny  B  to  provide  facilities,  labor,  and 
raw  materials  necessary  to  manufac¬ 
ture  a  substance,  and  Company  A 
sends  his  supervisor  to  Company  B  to 
be  in  charge  of  the  actual  manufac¬ 
ture  of  the  substance.  Company  A 
would  be  considered  the  manufacturer 
and  responsible  for  reporting  for  the 


inventory  since  Company  A  is  actually 
in  charge  at  the  plant  site  when  the 
substance  is  being  manufactured.  (See 
also  Comment  17,  42  FR  64582). 

Importers 

IX.  REPORTING  BY  BUSINESS  ADDRESS 

Many  importers  have  asked  what  ad¬ 
dress  they  must  provide  on  the  inven¬ 
tory  reporting  form.  Section  710. 2(w) 
and  Comment  19  (42  FR  64582)  in  the 
December  23,  1977  regulations  make 
clear  that  an  importer  need  not  report 
by  plant  site  or  port  of  entry.  Accord¬ 
ingly,  an  importer  may  report  all  im¬ 
ported  chemical  substances  using  his 
corporate  headquarters  address. 

X.  CALCULATION  OF  TOTAL  ANNUAL  SALES 

IN  DETERMINING  “SMALL  MANUFACTUR¬ 
ERS  OR  IMPORTERS” 

As  provided  in  §710.2(x),  “small 
manufacturer  or  importer”  means  a 
manufacturer  or  importer  whose  total 
annual  sales  is  less  than  “$5  million, 
based  on  the  manufacturer’s  or  im¬ 
porter’s  latest  complete  fiscal  year  as 
of  January  1,  1978  *  •  *.  In  the  case  of 
the  company  which  is  owned  or  con¬ 
trolled  by  another  company,  total 
annual  sales  shall  be  based  on  the 
total  annual  sales  of  the  owned  or  con¬ 
trolled  company,  the  parent  company, 
and  all  companies  owned  or  controlled 
by  the  parent  company  taken  togeth¬ 
er.”  For  purposes  of  these  regulations, 
a  company  is  “owned  or  controlled”  by 
another  if  the  parent  company  owns 
or  controls  fifty  percent  or  more  of 
the  company’s  voting  stock.  In  the 
case  of  an  importer  which  is  owned  by 
a  foreign  company,  the  importer  must 
determine  whether  he  is  a  “small  im¬ 
porter”  based  on  the  total  annual  sales 
of  the  importing  company,  the  foreign 
parent  company,  and  all  companies 
owned  or  controlled  by  the  foreign 
parent  company. 

XI.  IMPORT  FOR  A  COMMERCIAL  PURPOSE 

Many  importers  have  asked  whether 
if  a  firm  imports  a  chemical  substance 
into  the  United  States  but  does  not 
have  a  customer  for  that  chemical  sub¬ 
stance,  the  importer  can  report  the 
chemical  substance  for  the  inventory. 

In  order  to  be  eligible  for  the  inven¬ 
tory,  an  imported  chemical  substance 
must  be  “imported  for  a  commercial 
purpose”.  Physical  importation  into 
the  United  States  does  not  alone  con¬ 
stitute  importation  for  a  commercial 
purpose.  The  purpose  for  which  the 
chemical  substance  is  imported  is  de¬ 
terminative.  Any  person  who  reports  a 
chemical  substance  for  the  inventory 
must  be  able  to  document  that  the 
substance  has  been  imported  for  a 
commercial  purpose.  See  §710.2(p).  A 
chemical  substance  can  be  imported 
for  a  commercial  purpose  if  the  im¬ 
porter  does  not  yet  have  a  customer. 


XII.  REPORTING  OF  ARTICLES 

Persons  who  import  chemical  sub¬ 
stances  as  part  of  an  article  are  per¬ 
mitted,  though  not  required,  to  report 
chemical  substances  for  both  the  ini¬ 
tial  and  revised  inventory 
(§  710.3(a)(3);  §  710.3(b)(l)(ii)).  EPA 

has  postponed  the  final  decision  on 
whether  importers  of  chemical  sub¬ 
stances  as  part  of  articles  will  be  re¬ 
quired  to  submit  premanufacture  noti¬ 
fication  for  those  substances.  (See 
Comment  21,  42  FR  64582.)  The  Agen¬ 
cy’s  current  thinking  is  to  require  pre¬ 
manufacture  notification  on  a  selected 
basis  where  there  is  particular  con¬ 
cern,  i.e.,  either  for  certain  articles  or 
classes  of  articles  or  classes  of  chemi¬ 
cal  substances  which  comprise  articles. 

XIII.  REPORTING  BY  FOREIGN 

MANUFACTURERS 

Several  representatives  of  foreign 
manufacturers  have  asked  whether 
foreign  manufacturers  could  report 
chemical  substances  exported  to  the 
United  States  on  Forms  A  and  B  di¬ 
rectly  to  EPA.  Comment  18  (42  FR 
64582)  explains  that  §  710.5(e)  of  the 
regulations  permits  an  importer  to  au¬ 
thorize  a  foreign  manufacturer  or 
agent  to  report  on  behalf  of  the  im¬ 
porter.  Because  the  jurisdiction  of 
TSCA  reaches  the  importer  and  not 
the  foreign  manufacturer,  EPA  must 
hold  the  importer  liable. 

Foreign  manufacturers  may  not 
report  directly  to  EPA  unless  the  im¬ 
porter  liable  for  reporting  those 
chemical  substances  signs  the  certifi¬ 
cation  statement  in  Block  I  of  the 
form  and  reports  the  importer’s  name 
and  address  in  Block  III  of  the  Form. 
If  the  reported  information  is  not  con¬ 
fidential,  the  foreign  manufacturer 
may  fill  out  Forms  A  and  B,  as  appro¬ 
priate,  and  send  them  to  the  U.S.  im¬ 
porting  firm  to  sign  before  submitting 
to  EPA.  In  the  case  of  information 
that  is  a  trade  secret,  importers  and 
foreign  manufacturers  must  use  Form 
C.  The  instruction  book,  “Reporting 
for  the  Chemical  Substances  Inven¬ 
tory,”  sets  forth  special  procedures 
that  importers  must  use  if  a  foreign 
supplier  is  reporting  the  chemical 
identity  directly  to  EPA  on  Form  C. 
(See  page  53  of  the  instruction  book.) 

Intermediates 

XIV.  COMMENT  68,  42  FR  64588 

In  Comment  68  of  the  December  23, 
1977  Federal  Register,  EPA  addressed 
reporting  of  an  “intermediate.”  Spe¬ 
cifically,  the  response  to  the  Comment 
reads  “a  chemical  substance  may  be  an 
intermediate  and  also  appear  later  as  a 
byproduct  or  as  an  impurity.  In  such 
circumstances,  the  substance  should 
be  reported  for  the  inventory.”  This 
appeared  to  contradict  §  710.4(b) 
which  excludes  from  the  inventory  by¬ 
products  which  have  no  commercial 
purpose  and  impurities. 
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A  chemical  substance  which  is  an  in¬ 
termediate  (as  defined  at  §710.2(n)) 
should  be  reported  for  the  inventory, 
regardless  of  whether  it  is  also  a  by¬ 
product  or  an  impurity.  If  a  chemical 
substance  is  manufactured  or  import¬ 
ed  for  commercial  purposes  as  defined 
in  §  710.2(p),  it  is  subject  to  the  regula¬ 
tions  as  provided  in  §  710.4(a).  Accord¬ 
ingly,  that  substance  should  be  includ¬ 
ed  on  the  inventory.  In  such  cases,  the 
fact  that  it  may  be  an  impurity  or  by¬ 
product  as  well,  in  no  way  makes  it  in¬ 
eligible  or  excluded  from  the  inven¬ 
tory. 

XV.  DEFINITION  OF  INTERMEDIATE 

In  §710.2(m)  the  term  “intermedi¬ 
ate”  is  defined  in  part  as  any  chemical 
substance  “intentionally  removed 
from  the  equipment  in  which  it  is 
manufactured.”  This  phrase  is  clari¬ 
fied  in  a  note  to  include  “the  reaction 
vessel  in  which  the  substance  was 
manufactured  and  other  equipment 
which  is  strictly  ancillary  to  the  reac¬ 
tion  vessel,  and  any  other  equipment 
through  which  the  chemical  may  flow 
during  a  continuous  flow  process,  but 
does  not  include  tanks  or  other  vessels 
in  which  the  chemical  substance  is 
stored  after  its  manufacture.” 

Some  manufacturers  have  ques¬ 
tioned  whether  “storage”  for  a  period 
of  two  or  three  hours  is  still  consid¬ 
ered  to  be  part  of  a  “continuous  flow 
process.”  Without  a  complete  descrip¬ 
tion  of  the  manufacturing  operation, 
it  is  difficult  to  give  a  precise  answer. 
In  general,  any  chemical  substances 
which  are  held  temporarily  in  an  oth¬ 
erwise  continuous  flow  process  for 
purposes  that  are  clearly  related  to 
the  necessity  of  the  manufacturing 
process— such  as  heating,  cooling,  fil¬ 
tration  or  reaction— are  not  considered 
reportable,  while  those  that  are  held 
principally  for  purposes  of  storage 
would  be  considered  reportable.  If 
manufacturers  have  further  questions, 
they  should  consult  EPA  individually. 

Naturally  Occurring  Substances 

XVI.  COMMENT  72,  42  FR  64589 

Several  questions  have  arisen  con¬ 
cerning  the  response  to  Comment  72. 
It  needs  to  be  amended  in  two  re¬ 
spects.  First,  the  Comment  States  that 
“natural  rubber”  which  is  formed 
after  chemical  coagulants  are  added  to 
the  latex  are  not  in  the  category  of 
“naturally  occurring  substances,”  and 
thus,  that  importers  of  “natural 
rubber”  must  report  under  the  regula¬ 
tions.  EPA  recognizes  that  such  a  posi¬ 
tion  would  be  inconsistent  with 
§  710.4(d)  which  excludes  from  the  in¬ 
ventory  any  chemical  substance  which 
results  from  a  chemical  reaction  which 
occurs  when  a  coagulant  functions  as 
intended.  Accordingly,  coagulated  nat¬ 
ural  latex  will  be  considered  for  inven¬ 
tory  reporting  purposes  to  be  the  same 


as  natural  latex  without  a  coagulant. 
Importers  do  not  need  to  report  the 
“natural  rubber”;  it  will  be  treated 
under  the  category  of  “naturally  oc¬ 
curring  substances.” 

Comment  72  also  refers  to  “calcined 
clays,”  which  were  identified  as  “cal¬ 
cinated  clays.” 

Excluded  Substances 

xvii.  substances  regulated  under 
ffdca 

Some  manufacturers  have  asked 
whether  they  should  report  animal 
foods  and  food  additives  for  the  inven¬ 
tory.  Animal  foods  and  food  additives 
are  included  within  the  meaning  of 
“food  and  food  additives”  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA).  Chemical  substances  which 
are  manufactured  solely  for  use  as 
foods  and  food  additives  are  excluded 
from  the  inventory  and  must  not  be 
reported.  (See  §§  710.2(h)  and 
710.4(c)(1);  and  Comments  37,  40,  41, 
and  42.) 

Chemical  substances  which  are  man¬ 
ufactured  for  both  food  and  non-food 
purposes  should  be  reported  for  the 
inventory  (unless  they  are  “naturally- 
occurring  chemical  substances”  as  de¬ 
fined  in  §  710.4(b))  (See  Comment  37). 
In  reporting  the  production  volume  of 
a  chemical  substance  which  is  manu¬ 
factured  both  for  a  TSCA  purpose(s) 
as  well  as  an  excluded  purpose(s), 
manufacturers  should  report  only  the 
volume  which  is  manufactured  for 
non-exempt  use(s). 

Reporting  Forms 

XVIII.  CORPORATE  NAME  AND  AUTHORIZED 
OFFICIAL 

Several  persons  have  asked  whether 
the  name  of  a  subsidiary  or  its  control¬ 
ling  corporation  should  be  used  for 
the  “corporate  name”  in  Block  II  of 
the  report  forms.  Who  should  sign  the 
Certification  Statement,  an  official  of 
the  subsidiary  or  the  controlling  cor¬ 
poration?  Will  EPA  accept  a  cover 
letter  with  the  certification  statement 
WTitten  to  apply  to  all  attached  forms? 

The  name  of  the  domestic  corpora¬ 
tion’s  “top  domestic  tier”  (i.e.,  the 
parent  domestic  controlling  corpora¬ 
tion)  should  be  reported  in  Block  II. 
Do  not  enter  the  name  of  any  non-do¬ 
mestic  corporation  in  Block  II.  Any 
person  authorized  by  the  subsidiary 
may  sign  the  certification  statement. 
Each  form  submitted  must  be  sepa¬ 
rately  signed.  EPA  will  not  accept  a 
cover  letter  in  lieu  of  signatures  on 
each  form. 

XIX.  POSTCARD  ADDRESS 

The  report  forms  are  designed  so 
that  the  address  entered  in  Block  III 
will  carbon  copy  onto  the  attached 
postcard.  This  postcard  will  be  re¬ 
turned  to  that  address  to  verify  EPA’s 


receipt  of  the  form.  The  postcard  may 
be  sent  to  an  address  other  than  that 
entered  in  Block  III. 

To  address  the  postcard  with  an  al¬ 
ternative  address,  remove  the  carbon 
paper  which  is  interleaved  between 
the  Submitting  Company  Copy  and 
the  postcard  before  completing  Block 
III  of  the  Form.  On  the  postcard, 
enter  the  address  to  which  the  card 
should  be  sent.  Do  not,  however, 
detach  the  postcard  from  the  rest  of 
the  form  to  insert  separately  in  a  type¬ 
writer,  for  example.  The  postcard 
must  remain  attached  to  the  forms. 

XX.  REPORT  1977  PRODUCTION  ONLY 

If  a  reported  chemical  substance  was 
not  manufactured  during  1977  but  was 
manufactured  in  1976,  several  persons 
have  asked  whether  a  manufacturer  or 
importer  may  voluntarily  report  the 
1976  production  range  (i.e.,  N2  for 
1976). 

Manufacturers  and  importers  should 
report  only  the  production  for  calen 
dar  year  1977.  They  should  enter  only 
“N”  in  the  production  range  column  if 
they  did  not  manufacture  or  import 
the  substance  during  1977.  EPA  does 
not  plan  to  record  1975,  1976,  or  1978 
production  ranges  which  are  voluntar¬ 
ily  reported.  Production  range  entries 
such  as  “N2”  could  be  easily  misinter¬ 
preted  to  mean  “X2”  (i.e.,  a  produc¬ 
tion  range  reported  by  a  small  manu¬ 
facturer). 

XXI.  CLARIFICATION  OF  §  710.4(d)(7) 

Section  710.4(d)(7)(i)  of  the  Decem¬ 
ber  23,  1977,  regulations  excludes  from 
the  inventory  chemical  substances 
which  result  from  a  chemical  reaction 
that  occurs  when  a  number  of  specific 
classes  of  materials  function  as  intend¬ 
ed.  This  provision  lists  many  additives, 
such  as  stabilizers,  anti-oxidants,  sur¬ 
factants,  corrosion  inhibitors,  and  che¬ 
lating  agents.  Paragraph  (d)(7)(ii)  of 
§710.4  excludes  from  the  inventory 
chemical  substances  formed  when 
other  additives,  intended  soleiv  to 
impart  specific  physico-chemical  char¬ 
acteristics,  function  as  intended. 

Consistent  with  paragraph  (d)(7)(ii), 
the  chemical  substance  formed  when 
cotton  is  bleached  would  be  excluded. 
The  bleach  is  intended  solely  to 
change  a  specific  physico-chemical 
characteristic  of  the  cotton,  and  not  to 
make  a  major  compositional  change 
which  alters  its  general  character.  In 
contrast,  the  reaction  of  sodium  hy¬ 
droxide  with  hydrochloric  acid,  form¬ 
ing  sodium  chloride  results  in  a  chemi¬ 
cal  substance  which  differs  in  many 
respects  from  its  basic  and  acidic  pre¬ 
cursors.  Sodium  chloride,  thus  formed, 
would  not  be  excluded  from  the  inven¬ 
tory  under  §  710.4(d)(7)  even  if  its 
manufacturers  solely  intended  to 
achieve  a  specific  physico-chemical 
characteristic  of  the  salt.  Similarly, 
the  sodium  salt  of  a  fatty  acid,  formed 
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by  saponification  of  a  triglyceride  is 
reportable,  and  is  not  excluded  from 
the  inventory  by  this  section.  The  two 
examples  in  this  paragraph  are  appli¬ 
cable  when  the  intent  is  to  manufac¬ 
ture  the  chemical  substances  them¬ 
selves  for  commercial  purposes  and 
not  when  the  chemical  substances  are 
formed  incidental  to  the  use  of  addi¬ 
tives  as  described  in  §  710.4(d)(7). 

XXII.  SUBSTANCES  MANUFACTURED  FROM 
UNKNOWN  REACTANTS 

The  following  problem  has  been 
raised.  Manufacturer  B  buys  substance 
X  from  Manufacturer  A.  B  does  not 
know  what  X  is.  B  produces  substance 
Y  using  X  as  a  raw  material.  B  cannot 
name  Y  because  B  does  not  know  what 
X  is.  B  is  able  to  describe  Y  in  terms  of 
its  process  of  manufacture,  including  a 
description  of  the  precursor  X.  B 
would  have  to  report  Y  on  Form  C. 
How  should  B  report  Y? 

B  should  ask  A  to  identify  X.  If  A  re¬ 
fuses  to  identify  X,  B  would  describe 
the  process  by  which  it  makes  Y  on 
Form  C.  In  describing  X,  B  would  have 
to  state  everything  that  B  knows 
about  X  including  the  identity  of  A, 
the  person  from  whom  B  purchases 
the  substance  X;  any  trade  names  or 
identities  under  which  B  knows  X;  any 
chemical  identity  information  B 
knows  about  X;  and  the  statement 
that  A  refuses  to  divulge  the  identity 
of  X. 

In  order  to  determine  the  identity  of 
Y,  EPA  would  contact  A  using  the  in¬ 
formation  provided  by  B.  EPA  would 
ask  A  to  identify  X  after  informing  A 
of  the  purpose  for  which  the  request 
was  made.  Knowing  the  identification 
of  X,  EPA  would  further  identify  Y 
and  place  the  specific  identity  of  Y  on 
the  inventory  (unless  covered  by  a 
claim  that  the  identity  of  Y  is  confi¬ 
dential  for  purposes  of  the  inventory; 
and  unless  the  identity  of  X  is  confi¬ 
dential  for  purposes  of  the  inventory 
and  this  identity  needs  to  be  revealed 
in  describing  Y.) 

EPA  would  not  tell  B  the  identity  of 
X  if  that  is  considered  confidential  by 
A  (either  because  the  identity  is  confi¬ 
dential  for  purposes  of  the  inventory 
or  because  the  link  between  X  and  A  is 
confidential).  EPA  would  simply  place 
the  identity  of  Y  on  the  inventory  and 
inform  B  that  this  action  had  been 
taken.  EPA  would  not  tell  B  the  iden¬ 
tity  of  Y  that  was  derived  from  the  in¬ 
formation  provided  by  A. 

It  might  be  possible  for  B  to  later 
determine  the  identity  of  X  by  decid¬ 
ing  which  identity  on  the  inventory  is 
that  of  Y  and  by  reverse-engineering 
the  substance  to  surmise  the  identity 
of  X.  This  would  mean  that  in  some 
situations  B  would  be  able  to  surmise 
the  identity  of  X.  If  manufacturers 
are  concerned  about  this,  one  possible 
solution  would  be  for  A  to  disclose  the 
identity  of  X  to  B  under  some  type  of 


contractual  confidentiality  agreement. 
In  this  way  A  would  be  protected  and 
B  would  be  able  to  describe  Y  more 
precisely  for  reporting  to  EPA. 

Confidentiality 

XXIII.  FORM  c:  CONFIDENTIALITY  CLAIMS 

Many  manufacturers  have  raised 
questions  concerning  the  meaning  of 
the  11  questions  asked  on  pages  57  and 
58  of  the  instruction  book,  “Reporting 
for  the  Chemical  Substance  Inven¬ 
tory”  (December  1977).  These  ques¬ 
tions  address  substantiation  of  a  claim 
that  the  specific  chemical  identity  of 
the  chemical  substance  reported  on 
Form  C  is  confidential.  The  questions 
are  designed  to  obtain  information 
from  the  manufacturer  that  will 
enable  the  EPA  General  Counsel  to 
make  a  final  confidentiality  determi¬ 
nation  under  EPA's  regulations  in  40 
CFR  Part  2  Subpart  B  (41  FR  36902). 

EPA  must  make  individual  decisions 
upon  each  claim  of  confidentiality. 
The  confidentiality  determinations 
made  by  the  General  Counsel  will  be 
the  final  EPA  decisions  on  the  claims 
of  confidentiality.  Consequently,  if 
EPA  receives  Freedom  of  Information 
Act  (FOIA)  requests  for  the  specific 
identities  of  confidential  chemical  sub¬ 
stances,  these  determinations  will  con¬ 
stitute  EPA’s  final  denial  of  those  re¬ 
quests.  Since  a  requester  who  has  been 
denied  information  under  FOIA  may 
sue  EPA,  EPA  must  make  the  best 
case  possible  to  support  a  denial  based 
on  confidentiality.  The  information 
supplied  by  the  manufacturer  will  be 
the  basis  of  the  decision  made  by  EPA 
and  will  be  used  to  support  the  deci¬ 
sion.  Therefore,  it  is  in  the  manufac¬ 
turer’s  best  interest  to  answer  all  these 
questions  in  detail  and  as  specifically 
as  possible. 

EPA  is  approaching  this  problem  of 
confidential  identities  with  a  presump¬ 
tion  that  each  chemical  identity 
should  appear  on  the  inventory  by 
name  unless  there  is  a  good  case  for 
keeping  it  off  the  inventory.  The  ques¬ 
tions  on  pages  57  and  58  do  not  indi¬ 
cate  a  bias  on  the  matter  of  confiden¬ 
tiality,  but  they  do  raise  the  questions 
that  the  public  and  the  courts  will  ask 
when  EPA  decides  to  treat  certain 
chemical  identities  as  confidential  for 
purposes  of  the  Inventory. 

Question  1:  “What  harmful  effects 
to  your  competitive  position,  if  any,  do 
you  think  would  result  from  the  iden¬ 
tity  of  the  chemical  substance  appear¬ 
ing  on  the  Inventory?  How  could  a 
competitor  use  such  information, 
given  the  fact  that  the  identity  of  the 
substance  would  otherwise  appear  on 
the  Inventory  of  chemical  substances 
with  no  link  between  the  substance 
and  your  company  or  industry?  Would 
the  effects  of  disclosure  be  substan¬ 
tial?  What  is  the  causal  relationship 
between  the  disclosure  and  the  harm¬ 
ful  effects?” 


The  answer  to  this  question  is  the 
key  to  the  claim  of  confidentiality. 
The  person  answering  this  question 
must  explain  the  significance  of  plac¬ 
ing  the  specific  identity  on  the  Inven¬ 
tory  and  how  that  will  hurt  the 
person.  In  answering  this  question,  the 
person  should  specify  exactly  what 
secret  the  person  is  trying  to  protect 
and  how  putting  the  name  of  the 
chemical  substance  on  the  inventory 
will  give  that  secret  away. 

Question  2:  “How  long  should  confi¬ 
dential  treatment  be  given?  Until  a 
specific  date,  the  occurrence  of  a  spe¬ 
cific  event,  or  permanently?  Why?” 

Self  explanatory. 

Question  3;  “Has  the  chemical  sub¬ 
stance  been  patented?  If  so,  have  you 
granted  licenses  to  others  with  respect 
to  the  patent  as  it  applies  to  the 
chemical  substance?  If  the  chemical 
substance  has  been  patented  and 
therefore  been  disclosed  through  the 
patent,  why  should  it  be  treated  as 
confidential  for  purposes  of  the  Inven¬ 
tory?” 

If  a  chemical  substance  identity  has 
been  disclosed  in  a  patent,  it  is  avail¬ 
able  to  anyone  who  searches  the 
patent  literature.  If  the  chemical  sub¬ 
stance  identity  for  which  the  person  is 
responding  has  appeared  in  a  patent, 
the  person  must  explain  why  the  spe¬ 
cific  identity  is  still  confidential  for 
purposes  of  the  Inventory.  EPA  recog¬ 
nizes  that  there  are  cases  where  the 
chemical  identity  has  appeared  in  a 
patent  and  yet  would  still  be  eligible 
for  confidential  treatment  on  the  In¬ 
ventory. 

•  Question  4:  “Has  the  identity  of  the 
chemical  substance  been  kept  confi¬ 
dential  to  the  extent  that  your  com¬ 
petitors  do  not  know  it  is  being  manu¬ 
factured  or  imported  for  a  commercial 
purpose  by  anyone?” 

This  question  is  necessary  because 
the  appearance  of  the  specific  chemi¬ 
cal  identity  on  the  inventory  will  tell 
the  public  that  someone  in  the  United 
States  has  manufactured  or  imported 
that  specific  chemical  substance  for 
commercial  purposes.  If  this  fact  is  al¬ 
ready  known,  placement  of  the  specif¬ 
ic  identity  on  the  inventory  would  not 
reveal  anything  further  because  the 
Inventory  will  not -contain  company 
names  or  identification  of  the  specific 
industry  in  which  the  particular 
chemical  substance  is  manufactured. 

Question  5:  “Is  the  fact  that  the 
chemical  substance  is  being  manufac¬ 
tured  or  imported  for  a  commercial 
purpose  publicly  available,  for  exam¬ 
ple  in  technical  journals,  libraries,  or 
state,  local,  or  federal  agency  public 
files?” 

Self-explanatory. 

Question  6:  “What  measures  have 
you  taken  to  prevent  undesired  disclo¬ 
sure  of  the  fact  that  this  chemical  sub¬ 
stance  is  being  manufactured  or  im¬ 
ported  for  a  commercial  purpose?” 


FEDERAL  REGISTER,  VOL.  43,  NO.  44— MONDAY,  MARCH  6,  1978 


9258 


RULES  AND  REGULATIONS 


Self  -explanatory. 

Question  7:  “To  what  extent  has  the 
fact  that  this  chemical  substance  is 
manufactured  or  imported  for  a  com¬ 
mercial  purpose  been  revealed  to 
others?  What  precautions  have  been 
taken  regarding  these  disclosures? 
Have  there  been  public  disclosures  or 
disclosures  to  competitors?” 

There  may  be  situations  where  the 
fact  that  the  specific  chemical  sub¬ 
stance  has  been  manufactured  for 
commercial  purposes  has  been  dis¬ 
closed  to  other  persons.  If  these  disclo¬ 
sures  were  made  without  any  safe¬ 
guards  against  further  disclosure,  the 
fact  may  be  available  to  the  public. 
However,  if  the  person  has  taken  mea¬ 
sures  to  safeguard  this  information, 
through  limiting  disclosure  by  use  of 
confidentiality  agreements  for  exam¬ 
ple,  it  may  still  be  confidential.  If 
there  have  been  disclosures,  EPA  must 
know  if  they  have  been  controlled  so 
as  to  preserve  the  confidentiality. 

Questions  8  and  9:  “Does  this  par¬ 
ticular  chemical  substance  leave  the 
site  of  manufacture  in  any  form, 
either  as  product,  effluent,  emission, 
etc.?  If  so,  what  measures  have  you 
taken  to  guard  against  discovery  of  its 
identity?”  “If  the  chemical  substance 
leaves  the  site  in  a  product  that  is 
available  to  the  public  or  your  com¬ 
petitors,  can  the  substance  be  identi¬ 
fied  by  analysis  of  the  product?” 

If  the  particular  chemical  substance 
leaves  the  site  of  manufacture,  it  is  po¬ 
tentially  available  to  the  public  or 
competitors.  They  might  be  able  to  as¬ 
certain  its  identity.  If  the  substance 
does  leave  the  site  of  manufacture, 
EPA  needs  to  know  whether  and  how 
the  person  maintains  its  confidential¬ 
ity.  This  is  particularly  important  in 
cases  where  samples  of  the  substance 
would  be  available  to  competitors  who 
could  rim  analytical  tests  and  discover 
the  identity.  In  some  cases  while  this 
analysis  can  be  done,  it  could  be  pro¬ 
hibitively  expensive.  In  those  cases  the 
confidentiality  could  still  be  recog¬ 
nized,  but  if  the  substance  would  be 
readily  ascertainable  from  simple  ana¬ 
lytical  tests  it  could  not  be  considered 
a  secret.  Accordingly,  in  answering 
these  questions  the  person  should  ad¬ 
dress  these  problems  as  they  relate  to 
the  situation  of  the  specific  substance. 

Question  10:  “For  what  purpose  do 


you  manufacture  or  import  the  sub¬ 
stance?” 

This  question  relates  to  the  others 
above.  The  purpose  for  which  the  sub¬ 
stance  is  manufactured  may  bear  on 
the  answers  to  questions  1,  2,  3,  4,  6,  7, 
8,  and  9.  If  the  purpose  has  not  been 
discussed  under  one  of  the  previous 
questions  it  should  be  mentioned  here. 

Question  11:  “Has  EPA,  another  fed¬ 
eral  agency,  or  any  federal  court  made 
any  pertinent  confidentiality  determi¬ 
nations  regarding  this  chemical  sub¬ 
stance?  If  so,  please  attach  copies  of 
such  determinations.” 

Self-explanatory. 

XXIV.  DISCLOSURE  TO  PERSONS  WITH  A 
BONA  FIDE  INTENT  TO  MANUFACTURE 

Several  manufacturers  have  indicat¬ 
ed  that  under  the  published  proce¬ 
dures  they  may  never  know  if  EPA  has 
disclosed  the  fact  that  their  confiden¬ 
tial  substance  is  on  the  Inventory  to  a 
person  with  a  bona  fide  intent  to  man¬ 
ufacture  the  particular  substance.  Ac¬ 
cordingly,  EPA  is  considering  the  fol¬ 
lowing  approach.  After  EPA  has  made 
such  a  disclosure,  EPA  would  notify 
the  original  submitter  in  the  following 
manner:  “EPA  has  disclosed  the  fact 
that  the  specific  chemical  substance 
that  you  reported  on  Form  Number 
- and  which  is  covered  by  the  ge¬ 
neric  chemical  name - is  on 

the  Inventory  to  a  person  that  EPA 
determined  has  a  bona  fide  intent  to 
manufacture  that  substance.”  This  so¬ 
lution  would  place  the  original  submit¬ 
ter  and  the  bona  fide  manufacturer  in 
the  same  relative  position. 

Notice  of  Meetings 

XXV.  REGIONAL  TRAINING  SESSIONS 

EPA  has  scheduled  the  following 
one-day  public  seminars  for  manufac¬ 
turers  and  importers  of  chemical  sub¬ 
stances  and  other  persons  interested 
in  the  inventory  reporting  regulations 
published  under  section  8  (a)  and  (b) 
of  TSCA.  EPA  will  present  the  major 
aspects  of  the  regulations  and  provide 
an  opportunity  for  questions  and  an¬ 
swers  concerning  the  requirements 
and  how  to  report.  The  meetings  are 
free  and  open  to  the  public.  Anyone 
interested  may  pre-register  by  calling 
the  appropriate  number  listed  below. 


Northeastern  Area:  212-557-9898 

3/7-8  Newark— Newark-International  Air¬ 
port  Holiday  Inn,  160  Holiday  Plaza,  exit 
14  from  New  Jersey  Tpk. 

3/9  Philadelphia— Philadelphia-City  Line 
Holiday  Inn,  Rte.  1  and  1-76  City  Avenue 
exit,  or  north  from  Amtrak  30th  Street 
Sta. 

North  Central  Area :  312-986-4830 

3/14  Pittsburgh— Pitts.-Allegheny  Valley 
Holiday  Inn,  180  Gamma  Drive  at  R.I.D.C. 
Park,  Allegheny  Expwy.  off  1-80  and  1-76. 
3/15  Cincinnati  —  Cincinnati  -  Riverfront 
Holiday  Inn,  600  West  3d  Street,  Coving¬ 
ton,  on  1-75  at  5th  Street  exit. 

3/17  Indianapolis  —  Ind.  -  Speedway  -  N.W. 
Holiday  Inn,  6330  Debonair  La.,  Jet.  1-465, 
1-74  and  U.S.  136. 

South  Central  Area:  214-387-0404 

3/7  Kansas  City— Kansas  City-City  Center 
Holiday  Inn,  1301  Wyandotte  Street,  Jet. 
1-70,  U.S.  71  and  Alt.  69. 

3/8  St.  Louis— St.  Louis-North  Holiday 
Inn,  4545  North  Lindbergh  Boulevard,  on 
U.S.  140  at  1-70,  3  miles  east  of  1-270. 
3/9-3/10  Houston— Houston-N  ASA  Holi¬ 
day  Inn,  1300  NASA  Boulevard,  on  Rte. 
528  off  1-45  (NASA  exit)  or  Rte.  146. 

3/17  Baton  Rouge— Baton  Rouge-South 
Holiday  Inn,  9940  Ariline  Street,  Jet.  U.S. 
61  and  1-12. 

Southeastern  Area:  404-393-0140 
3/14  Atlanta— Atlanta-Airport  Holiday 
Inn,  1380  Virginia  Avenue,  off  I-85S. 

3/15  Nashville— Nashvllle-Vanderbilt  Holi¬ 
day  Inn,  3613  West  End  Avenue,  on  U.S. 
70S,  off  1-40  at  Broadway  (No.  49)  exit. 
3/16  Winston-Salem— Win.-Sal.  Coliseum 
(North)  Holiday  Inn,  North  Cherry-Mar¬ 
shal  Expressway. 

Western  Area:  408-275-8110 

3/7  Los  Angeles— Laguna  Hills  Holiday 
Inn,  25205  La  Paz  Road,  Jet.  1-5  and  1-405 
south  of  Orange  Co.  airport. 

3/8  San  Jose— San  J.-Park  Center  Plaza 
Holiday  Inn,  282  Almaden  Boulevard. 

3/8  San  Jose— San  J.-Park  Center  Plaza 
Holiday  Inn,  282  Almaden  Boulevard  at 
West  San  Carlos  Avenue. 

3/9  Oakland— Marriott  Motor  Inn-Berke- 
ley,  on  Rte.  17  and  1-80  at  University 
Avenue  exit. 

3/10  Portland— Cosmopolitan  Airtel.,  6221 
Northeast  82d  Avenue,  off  Columbia  Bou¬ 
levard  and  80th  Avenue. 

Dated:  February  27, 1978. 

Steven  D.  Jellinek, 
Assistant  Administrator 
for  Toxic  Substances. 
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